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Dead Bodies — Right of Possession — Civil Liability for Illegal Acts — 
Damages. — Hassard v. Lehane, 128 N. Y. Sup., 161. — Held, that a mother 
legally entitled to the possession of the corpse of her son may recover of 
one illegally dissecting or otherwise mutilating the remains, damages 
measured by the injury of her feelings caused thereby. 

Since at common law there could be no such thing as property in human 
remains, in re Brick Presbyterian Church, 3 Edw. Ch. (N. Y.), 155; Bes- 
semer Land and Imp. Co. v. Jenkins, in Ala., 135, no action for civil 
damages would lie for injuries to a dead body. 2 Blackstone Comm., 429; 
King v. Sharp, 7 Cox C. C, 214. However, according to the modern 
rule, property in the nature of a trust is recognized in human remains. 
Pettigrew v. Pettigrew, 207 Pa. St., 313. And there is a well recognized 
rule in the United States of the right of posession of a corpse for Christian 
burial in a public cemetery. Page v. Simonds, 63 N. H., 17; Dogert v. 
Indianapolis, etc., 13 Ind., 134. Accordingly, the wife may recover 
damages for an unauthorized dissection of the husband's body, mental 
anguish being an element in determining damages. Larson v. Chase, 47 
Minn., 307. So a father may recover for an unauthorized autopsy upon 
the body of his child. Burney v. Childrens Hosp., 169 Mass., 57. Or, the 
nearest of kin may recover for the mutilation of a dead body, and the 
mental anguish may be considered in determining damages. Magher v. 
Driscoll, 99 Mass., 281 ; Koeber v. Patik 123 Wis., 453. In Rhode Island 
it has been held that while an injury to the possession of a dead body is 
not a subject for which the common law would give relief, yet equity will 
enjoin any infringment upon such rights. Pierce v. Swan Point Cemetery, 
10 R. I., 227. Furthermore, it is the rule in other jurisdictions that since 
there could be no property in the cadavery of an intestate, a personal 
representative cannot maintain an action for damages for willful or negli- 
gent mutilation of the body, although he may sue for injuiies to the wear- 
ing apparel to the decedent. Griffith v. Charlotte R. R. Co., 23 S. C, 25. 
So, it has also been held that there could be no recovery for mental 
anguish caused by the dead body of a relative being thrown from a wagon 
by the negligence of a railroad train, where there was no mutilation of the 
body. Hockenhammer v. Lexington and E. Ry. Co., 24 Ky. Law Rep., 
2383. 

Elections — Contest — Jurisdiction. — Bradbury v. Wightman, 134 S. W., 
511 (Mo.). — Held, that where a legislative provision gave the courts juris- 
diction over contested elections of all public officers, except Governor and 
Lieutenant-Governor, and also ordered that the General Assembly should 
designate the courts to have such jurisdiction, but the Assembly men- 
tioned those public officers, over contests for whose offices the Supreme 
Court was to have jurisdiction, specifically by name, and later a public 
office was created; that the Supreme Court had no jurisdiction over such 
office. Graves, J., dissenting. 

The case under discussion is based on the maxim," Expressio unius est 
exclusio alterius," that is, the expression of certain things in a statute 
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presupposes the exclusion of things not mentioned; Johnson v. Southern 
Pa. Co., 117 Fed., 462; Perkins v. Thornburgh, 10 Cal., 189; and so the 
enumeration of property which may be exempted from taxation is a limi- 
tation on the power of the legislature to exempt any other property. 
Consol. Coal Co. v. Miller, 236 111., 149. And it has been held that even 
should the court be convinced that some other meaning is intended by the 
law-making power and even though literal interpretation should defeat the 
purpose of the enactment, yet the statute must be literally construed. 
State v. Insurance Co. of North America, 71 Nebr., 320; Black on Inter- 
pretation of Statutes; Ch. 3, Sec. 26. Doe v. Considine; 6 Wall (U. S.), 
458. There is, however, strong authority for the proposition that the 
above-mentioned maxim should not be permitted to defeat the intention 
of a legislature; Swick v. Coleman, 218 111., 33, and so it has been held 
that when a statute read, "whether the second marriage shall take place 
in England or elsewhere." This has been held to apply to places outside 
the King's dominions, Rex v. Russell (1901), A. C, 446 {overruling, 
MacLeod v. Att'y. -General of U. S. Wales (1891), A. C, 455- This is 
especially held to be true when a class of things is mentioned and a new 
office of such class has come into existence since the passage of a statute. 
State v. Frederickson, 101 Me., 37; Commonwealth v. Sylvester, 13 Allen 
(Mass.), 247; Keith v. Quinney, 1 Ore., 364. It has also been held that 
the meaning of one statute may be supplied by reference to another statute. 
Commonwealth v. Goding, 3 Met. (Mass.), 130; United Societies v. Bank, 
7 Conn., 456. So it seems also that the intention of a legislature, when so 
discovered, must be followed though contrary to the letters of the statute. 
Sedgwick on Com. and Stat. Law, 232, and this extension of interpretation 
applies especially when the act deals with a genus, the later office being a 
species. Reg. v. Smith, L. R., 1 C. C, no; Lane v. Cotton, 12 Modern, 
485, and thus a statute authorizing counties to take stock in railroads 
was held applicable to stock of railroads formed under a subsequent 
statute. Stebbins v. Pueblo Co., 2 McCrary (U. S.), 196. 

Election of Remedies— Acts Constituting Election— In Re Dye's 
Estate— 113 Pac, 839 (N. M.).—Held, that an appeal from a judgment 
dismissing an action by an heir to revoke the probate of a will on the 
ground of infancy is not abandoned because the heir, when of age, brings 
a second suit to revoke the probate. Wright and Roberts, JJ., dissenting. 

The case under discussion is in opposition to the rule that a party who 
prosecutes a second suit for the same cause, after judgment against him 
on the first suit, waives his right to prosecute further the former suit. 
Ehrman v. Astoria R. R., 26 Ore. 377; Moore v. Floyd, 4 Ore., 101 ; 
Liebuck v. Stahle, 66 Iowa 749. Especially does this hold good when the 
complainant's bill has been abated and he files another bill in the same 
court, and during its pendency sues out a writ of error to a higher court. 
Carr v. Casey, 20 111. 637. Nor can a party prosecute his appeal from a 
judgment at law and his petition in chancery at the same time, and if he 
so does, the appeal at law is waived. Gordon v. Ellison, 9 Iowa, 317. 
The same under consideration, however, finds some support in the doctrine 
that no act is so decisive as to constitute a conclusive election unless the 



